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National Minimum Wage Guidance for Sport – Cover Note
In the past three years, there have been several instances in the voluntary sports sector where the requirements of the national minimum wage have caused concern for members. In response to this, CCPR held detailed discussions in 2005 with HM Revenue & Customs (HMRC), which monitors NMW, and DTI (now DBERR), which is responsible for policy. These discussions were initially with the help of Deloitte and, subsequently, Richard Baldwin, retired partner from Deloitte and honorary member of CCPR, who has assisted them on a voluntary basis.

As a result of those discussions, DTI have produced a Policy Statement on Volunteers and Sports Clubs – National Minimum Wage Enforcement.  The Football Association have also made available to their member clubs Guidance Notes for Clubs, dated March 2005 on the national minimum wage for players, which followed detailed discussions with HMRC. These documents provide very useful guidance to sports clubs on the treatment of both volunteers and players for NMW purposes.  This note supplements the two documents and summarises the current position.

Both DTI and HMRC agree that grass roots sport and recreation can not exist without volunteers who give their time and effort voluntarily so that others may take part in and enjoy healthy activity. They are keen to see that NMW is administered in accordance with the Government’s agenda for improved public health and social engagement, and that commonsense should be applied when looking at the operation and enforcement of NMW. CCPR agree with those sentiments and have produced these notes to help members. However, they only provide general guidance. Circumstances and facts will vary between sports clubs and players and volunteers.
Self-employed status
Anyone who is genuinely self-employed is not entitled to the NMW. This does not, however, mean that someone who has simply decided to call himself self-employed would be treated as outside the legislation. Great care needs to be taken to ensure that the facts and circumstances of a particular individual’s work justify self-employed status. This is true for the purposes of employment law, income tax, national insurance and, indeed, NMW. The terms of any written agreement may be helpful in determining status but is not decisive.

DTI Policy Statement/CCPR Guidance 
This provides helpful guidance on volunteers and volunteer workers.  In discussions leading up to the agreement of the Statement, there was no wish by any of the parties to discourage volunteering in sport, but rather to minimise the burden of both costs and administration consistent with the aims of the legislation.

Volunteers are outside the scope of minimum wage legislation, i.e. when used in its most commonly understood sense, volunteers work but receive no reward.  Volunteers have no contract, either written, verbal or implied, and are not “workers” under the definition of the Act.  Individuals volunteering for sporting activities will be treated as volunteers provided they receive no payment or benefit-in-kind that will make them a worker and this, prime facie, is subject to NMW.

Voluntary workers are defined in the National Minimum Wage Act 1998 as workers who are employed by a charity, a voluntary organisation, association fund-raising body, or a statutory body if certain reward conditions are fulfilled. They are not subject to NMW.
The Policy Statement deals with both volunteers and voluntary workers both of which will not be within NMW. It might very well be helpful for clubs, in the event of a dispute, if individuals coming within either of these two categories, had signed a statement at the outset confirming that they are not workers for the purposes of the NMW legislation.
General comments on the national minimum wage
Generally, individuals who work but receive no more than:

(
reimbursement of their expenses or a reasonable estimate of out-of-pocket expenses; and
(
no benefits-in-kind, except the provision of reasonable subsistence or accommodation

are not treated as within the NMW. Such individuals will generally be either volunteers or voluntary workers, not workers subject to NMW. Thus, it has been agreed that football players without a written contract who receive only a reimbursement of expenses incurred – ‘love of the game players’ – are not deemed to be workers under NMW legislation. Further details of the position for players in football is available in the Football Association’s Guidance Note. However, even if a written contract is not in place, a player receiving more than a reimbursement of incurred expenses will be classified as a worker under the NMW legislation. This will be the general rule for individuals volunteering.
The Policy Statement contains some guidelines on expense payments.  HMRC has also indicated that it can agree that when calculating the payment of expenses, authorised mileage rates (40/25p per mile) can be used. They have, however, emphasised that it will be important for the organisation paying the expenses to ensure that they can demonstrate that the expenses have been incurred (possibly a claim form/note of the journey/miles travelled from the person being paid). Again, any payments that are more than actual expenses incurred will cause problems because it will produce an element of profit, and thus bring the individual within NMW. There will also be tax and NIC problems.

The Football Association Guidance Notes provide useful guidance on what hours will be taken into account for NMW purposes for players who are workers. It also has a useful section on how the rate paid to a player should be calculated. In relation to time spent by individuals undertaking training, HMRC has confirmed that where the training takes place outside the direction or requirement of the club (ie in their own time for their own benefit) this is not time for which a minimum wage must be paid.

Summary
NMW is not an easy area of legislation for voluntary sports organisations to deal with.  Whatever DTI policy might be in relation to proactive investigations, individuals retain the right to complain, in which event such complaints will have to be investigated.  It is hoped that this note provides useful practical guidance on the use of volunteers.  Good record keeping and good documentation in areas of doubt will often help significantly where a dispute arises. It goes without saying that legal advice should be taken in areas of difficulty.
We would like to hear of any areas of particular difficulty. In any event, we will be feeding back to DTI and HMRC over the course of the next year, and comments would be welcome.
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